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 1.  TIME:  8:30   CASE#: MSN19-0885 
CASE NAME: RE KASHEEN WALKER 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Petitioner Carl Walker and attorney Alicia Queen to appear.  The court does not need the minor 
to appear. 

 

  

 2.  TIME:  9:00   CASE#: MSC16-02247 
CASE NAME: JAMES OUGH VS. RICHARD PERALTA 
HEARING ON MOTION TO COMPEL FURTHER RESPONSES TO DISCOVERY 
FILED BY JAMES OUGH, SHARI OUGH 
* TENTATIVE RULING: * 
 
Plaintiffs’ motion to compel further responses to discovery is denied without prejudice.  Plaintiffs 
have failed to file proof of service of the motion.  Plaintiffs have also failed to first participate in 
the requisite discovery facilitator program.  Plaintiffs may refile the motion only after compliance 
with the program. 

 

  

 3.  TIME:  9:00   CASE#: MSC17-01221 
CASE NAME: TRANSCHEL VS. KINDRED AT HOME 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY PEDRAM TAHER M.D., SHERELLEN GERHART M.D. 
* TENTATIVE RULING: * 
 

Defendants Pedram Taher, M.D. and Sherellen Gerhart, M.D.’s motion for judgment on 

the pleadings to the Third Amended Complaint is denied.  

Defendants’ notice of motion does not indicate any specific causes of action that are the 

basis for this motion and therefore, this motion can only be seeking judgment on the pleadings 

as to the entire complaint. Thus, the motion will be denied if there is any valid claim in the 

complaint. (See Weil & Brown, Cal. Practice Guide: Civil Procedure Before Trial (The Rutter 

Group 2018) section 7:312, p.7(I)-91 [if challenging the entire pleading, “your motion may be 

denied if any one cause of action… is held to state facts sufficient to constitute a cause of 

action…”]; See, also, Warren v. Atchison, T. & S. F. Ry. Co. (1971) 19 Cal.App.3d 24, 36 [apply 

rule in the demurrer context]; and 5 Witkin, Cal. Procedure (5th Ed. 2008) Pleading section 954, 

p. 369 [“A demurrer that merely refers to the complaint as a whole will be sustained only when 

all counts are defective; if one count is good, the demurrer will be overruled.”].)  

The notice of motion included Code of Civil Procedure §438(c)(1)(B)(i), however, the 

lack of jurisdiction was not addressed in Defendants’ memorandum and this citation appears to 

have been included in error. Defendants’ notice of motion also included the failure to state a 
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cause of action under Code of Civil Procedure §438(c)(1)(B)(ii), which is the reason discussed 

in Defendant’s memorandum. Thus, the Court’s ruling is based on the failure to state a cause 

of action.  

Professional Negligence and Wrongful Death Claims (C/A 2 and 3) 

As to the claims for professional negligence and wrongful death, Defendants argue that 

the TAC does not allege any wrongful act or omission by the Defendants and alleges only 

conclusory statements. Plaintiff alleges that these Defendants were decedent’s physicians and 

owed her a duty of care. (TAC ¶¶ 3, 23.) Plaintiff also alleges that Defendants breached this 

duty of care by failing to properly treat and monitor decedent. (TAC ¶24.) Because of this 

breach, decedent suffered injuries including “medication overdose, encephalopathy, aspiration 

and acute respiratory failure.” (TAC ¶25 (a).) Decedent experienced pain, irritation, severe 

emotional distress and ultimately death from Defendants’ failures. (TAC ¶25 (b).) These 

allegations are sufficient at the pleading stage to allege negligence and wrongful death based 

upon negligence.  

Defendants’ reliance on the Court’s ruling as to the elder abuse claim is misplaced. Elder 

abuse claims have a heightened pleading standard that is not applicable to negligence claims.  

Defendants also argue that the complaint fails to allege the duties applicable to hospice 

physicians. This argument is based on facts outside the complaint and for which judicial notice 

is not appropriate.  

Defendants have failed to show the causes of action 2 and 3 do not state valid causes of 

action. Therefore, Defendants have failed to show that the complaint as a whole does not state 

at least one valid claim and this motion is denied.  

Negligent Infliction of Emotional Distress (C/A 4) 

Defendants argue that decedent’s daughter’s (Plaintiff’s) claim for NIED fails to allege 

facts showing bystander liability. A bystander can recover for the emotional distress of 

witnessing an injury “only if the plaintiff: (1) is closely related to the injury victim, (2) is present at 

the scene of the injury-producing event at the time it occurs and is then aware that it is causing 

injury to the victim and (3) as a result suffers emotional distress beyond that which would be 

anticipated in a disinterested witness." (Burgess v. Superior Court (1992) 2 Cal.4th 1064, 1073.)  

In NIED cases based on medical negligence, courts have found that a layperson’s mere 

“observation of medical procedures” is generally not enough to satisfy the requirement of 

contemporary awareness of the injury-producing event. (Bird v. Saenz (2002) 28 Cal.4th 910, 

918.) To satisfy the second prong of the test – being “present at the scene of the injury-

producing event at the time it occurs and [being] then aware that it is causing injury to the victim 

– a plaintiff seeking to recover damages for the emotional distress of witnessing medical care 

must have a “contemporaneous sensory awareness of the causal connection between the 

negligent conduct and the resulting injury.” (Id. at 918.) The plaintiff need not necessarily 
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understand that what the defendants were doing or failing to do was negligent, but must have a 

“contemporaneous, understanding awareness of the event as causing harm to the victim.”  (Id. 

at 920.) Ochoa v. Superior Court (1985) 39 Cal.3d 159 and Keys v. Alta Bates Summit Medical 

Center (2015) 235 Cal.App.4th 484, 489 offer examples of a valid NIED claim. 

Here, Plaintiff alleges that “[d]uring a substantial period of time immediately preceding 

decedent’s death, defendants… engaged in the conduct as alleged with the result that 

decedent’s health and general physical condition noticeably deteriorated.” (TAC ¶34.) Plaintiff 

alleges that she is a child of decedent and regularly visited decedent during the time she was 

defendants’ patient. (TAC ¶35.) Thus, Plaintiff concludes that she was present at or near the 

injury-producing events and was aware of these injury-producing events and their effects. 

(TAC ¶35.)  

Defendants argue these allegations are insufficient because decedent was suffering 

from liver cancer and was at the end of her life. Defendants conclude that Plaintiff has not 

alleged a connection to the doctor defendants’ care of decedent and decedent’s medical 

condition. This argument is based upon facts outside the complaint. And in any event, Plaintiff 

has alleged a valid claim in this complaint and this motion must be denied.  

Judicial Notice  

Defendants’ request for judicial notice as to exhibits 1 and 2 is denied as unnecessary. 

Those documents are already in the Court’s file. Defendants’ request for judicial notice of the 

death certificate (exhibit 3) is also denied. The Court could take judicial notice of when the death 

certificate was issued, but it cannot take judicial notice of the truth of all facts stated in the 

certificate. Defendants want to use the death certificate to show how decedent died and to show 

that she was in hospice care when she was being treated by Defendants. These are not matters 

that are appropriate for judicial notice of and therefore, the request is denied.  

 

  

 4.  TIME:  9:00   CASE#: MSC17-01447 
CASE NAME: THOMAS VS. TRANG 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY COUNSEL FOR  TYZJAYLA THOMAS 
* TENTATIVE RULING: * 
 
Counsels’ unopposed motion to be relieved as attorneys for plaintiff is granted.  The court will 
sign the order provided. 
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 5.  TIME:  9:00   CASE#: MSC18-00931 
CASE NAME: VILLALOBOS VS. RAYMUNDOS 
HEARING ON DEMURRER TO 3rd Amended COMPLAINT 
FILED BY MELISSA RAYMUNDO 
* TENTATIVE RULING: * 
 

Defendant’s Demurrer to the Third Amended Complaint (“TAC”) is overruled. 
 
The TAC alleges the same causes of action as the Second Amended Complaint.  

The court largely overruled the demurrer to the Second Amended Complaint, but granted leave 
to amend anyway, to allow plaintiff to allege not just that he exercised the Option to buy the 
Property, but, as an alternative, that any requirement of doing so was excused for various 
reasons.  The court did not expect to see any additional demurrers, given that it had already 
overruled the prior demurrers and was allowing only limited changes in the complaint. 

 
However, defendant now demurs to the First Cause of Action, for quiet title, on a new 

ground not raised on the previous demurrer – that a person in plaintiff’s position has insufficient 
title to bring a cause of action to quiet title. 

 
This raises a dilemma.  On the one hand, Code of Civil Procedure section 430.41(b) 

states that, where a pleading has been amended after a demurrer to an earlier version of the 
pleading, a party “shall not demur to any portion of the amended complaint . . . on grounds that 
could have been raised by demurrer to the earlier version of the complaint . . .”  (CCP § 430.41 
(b).)  Clearly, defendant could have raised the current legal issue on the previous demurrer. 

 
On the other hand, Code of Civil Procedure section 430.80(a) states that an objection 

that a demurrer fails to state a cause of action is never waived, thus suggesting that a party can 
demur on this ground even if the party could have raised the point on a previous demurrer. 

 
Rather than try to reconcile these two statutes, the court just notes that a party claiming 

an equitable title under circumstances such as those here has been held to hold sufficient title to 
state a cause of action for quiet title.  (See Bacon v. Bacon (1937) 21 Cal.App.2d 540, 544.)  
While the demurrer is overruled, defendant may raise this argument again on a motion for 
summary adjudication or at trial, once the facts are known.  If at that time, plaintiff establishes a 
right to purchase the Property, he may need to quiet title to it; and if he does not establish that 
right he likely will have no right to quiet title.  It is doubtful that the quiet title cause of action will 
survive unless some other cause of action does as well.  (See Leeper v. Beltrami (1959) 53 
Cal.2d 195, 216.) 
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 6.  TIME:  9:00   CASE#: MSC18-01111 
CASE NAME: SMAYDA VS. WALNUT CREEK SPORTS 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY WALNUT CREEK SPORTS CLUB, LLC 
* TENTATIVE RULING: * 
 
The Court continues the hearing on this motion to July 3, 2019 at 9:00 a.m. 

 

  

 7.  TIME:  9:00   CASE#: MSC18-01351 
CASE NAME: POLADIAN VS. HALLENBECK 
HEARING ON MOTION TO DISMISS 1st Amended COMPLAINT 
FILED BY BEA HALLENBECK 
* TENTATIVE RULING: * 
 
Defendant’s unopposed motion to dismiss the action and for an award of costs is granted. 
 
On May 13, 3019, the court sustained defendant’s demurrer to plaintiff’s first amended 
complaint, giving plaintiff 10 days leave to amend.  Plaintiff has never filed a second amended 
complaint.  The action is therefore dismissed with prejudice pursuant to CCP 581(f)(2), and 
defendant is awarded costs.  See Cano v. Glover (2006) 143 Cal.App.4th 326, 331. 

 

  

 8.  TIME:  9:00   CASE#: MSC18-02487 
CASE NAME: POLGAR GROUP VS. GIANNI 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY MICHAEL GIANNI, TOUCH PLATE PROPERTIES, LLC 
* TENTATIVE RULING: * 
 
            Defendants Michael Gianni and Touch Plate Properties, LLC’s demurrer to the Fourth, 

Fifth, Sixth and Seventh Causes of Action in the First Amended Complaint is sustained in part 

and overruled in part. 

 Plaintiff shall file and serve the amended complaint on or before July 3, 2019. 

Background 

   In October of 2017, Defendant Michael Gianni approached Gevon Polgar, principal of 

The Polgar Group, the plaintiff, with a proposed real estate investment.  Gianni intended to 

purchase and develop a property located at 2 Ramon Court in Danville.  Gianni represented that 

he had secured a loan from Defendant Triumph Capital Partners, but not for the entire amount 

needed to acquire the property.  Plaintiff entered into a joint venture/investment agreement with 

Gianna and Defendant Touch Plate Properties.  
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  Plaintiff agreed to a short-term bridge loan, which would be paid back within 45 days 

with 10% interest.  Later on, Plaintiff agreed to take a 51% interest in the property instead of a 

lien.  However, construction was never started on the property and Defendants defaulted on the 

loan.  Plaintiff alleges Defendants breached the agreement by not engaging in any construction 

and encumbering the property without Plaintiff’s knowledge. Plaintiff alleges it incurred 

damages, including but not limited to, the complete loss of its investment.    

Analysis 

 The role of demurrer is to test the legal sufficiency of the allegations in the complaint.  It 

raises issues of law, not fact. (Lewis v. Safeway, Inc. (2015) 235 CA4th 385, 388.) “In passing 

upon the sufficiency of a pleading, its allegations must be liberally construed with a view to 

substantial justice between the parties.”  (Gressley v. Williams (1961) 193 Cal.App.2d 636, 639.)  

 At the outset, Defendants’ demurrer on the ground the complaint is uncertain as to the 
Fourth, Fifth, Sixth, and Seventh Causes of Action is not well-taken.  “A demurrer for uncertainty 
is strictly construed, even where a complaint is in some respects uncertain, because ambiguities 
can be clarified under modern discovery procedures.”  (Khoury v. Maly's of California, Inc. 
(1993) 14 Cal.App.4th 612, 616.)  A demurrer for uncertainty will be sustained only where the 
complaint is so bad that a defendant cannot reasonably respond. (Ibid.)  This is not the case 
with the complaint at bar. 

4th Cause of Action (Breach of Covenant of Good Faith and Fair Dealing) 

 Demurrer to Plaintiff’s Fourth Cause of Action is sustained without leave to amend.  

  For reasons stated below, the court sustains Defendants Gianni and Touch Plate’s 

demurrer to the Third Cause of Action for Breach of the Covenant of Good Faith and Fair 

Dealing with leave to amend.   

 Plaintiff’s First Amended Complaint (“FAC”) indicates in the heading of the Fourth Cause 

of Action that the action is against Defendant Triumph Capital Partners, LLC.  However, Plaintiff 

dismissed the action against Triumph Capital Partners on April 8, 2019, without prejudice.  

Gianni and Touch Plate’s demurrer was filed on the same day as the dismissal, so expectedly it 

did not address the dismissal.  At any rate, Plaintiff filed an Opposition on May 15, 2019, arguing 

the sufficiency of the allegations in Fourth Cause, but cite to allegations alleged in the Third 

Cause of Action. 

 The First Amended Complaint alleges a Breach of the Covenant of Good Faith and Fair 

Dealing cause of action against Gianni and Touch Plate in the Third, not the Fourth, cause of 

action. Although the Notice of Demurrer indicates the Defendants’ challenge is to the Fourth 

Cause of Action, which is alleged against Triumph, the parties have fully briefed the demurrer to 

the breach of covenant cause of action as if it were against Defendants Gianni and Touch Plate.  

Presumably, Defendants intended to demur to the Third Cause of Action as well.  Plaintiff has 

responded as if it were properly noticed.  For the sake of judicial economy, the Court will 

consider the demurrer to the Third Cause of Action.  
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 Plaintiff alleges in the Third Cause of Action that Defendants Gianni and Touch Plate 

breached the covenant of good faith and fair dealing by “not performing the construction and 

development of the Property and by deliberating interfering with Plaintiff’s efforts to save its 

investment and payoff the first lien loan held by Triumph Capital Partners by selling the 

Property.”  (FAC, ¶42.)   

 Defendants demur to this cause of action on the ground the factual allegations are 

conclusory and insufficient to support a claim for punitive damages.  Defendant argues Plaintiff 

relies on the acts as those supporting the breach of contract claim.  Thus, the claim is 

superfluous.  The Court agrees. 

 Plaintiff argues in the Opposition that the contract contemplated that the Plaintiff would 

provide short term funding so that “Defendants could acquire, develop and sell real estate for a 

profit; and that Defendants would not…encumber the Property with Plaintiff’s consent.  

(Opposition 8:10-12.)  Plaintiff argues Defendant frustrated Plaintiff’s right to financial benefit of 

the investment.  These are the alleged terms of the agreement. 

 “A ‘breach of the implied covenant of good faith and fair dealing involves something 

beyond breach of the contractual duty itself…’ [Citation.]” (Careau & Co. v. Security Pacific 

Business Credit, Inc. (1990) 222 Cal.App.3d 1371, 1394.) “If the allegations do not go beyond 

the statement of a mere contract breach and, relying on the same alleged acts, simply seek the 

same damages or other relief already claimed in a companion contract cause of action, they 

may be disregarded as superfluous as no additional claim is actually stated.”  (Ibid at p. 1395.) 

The Court in Careau stated further:    

Thus, allegations which assert such a claim must show that the conduct of the 
defendant, whether or not it also constitutes a breach of a consensual contract 
term, demonstrates a failure or refusal to discharge contractual responsibilities, 
prompted not by an honest mistake, bad judgment or negligence but rather by a 
conscious and deliberate act, which unfairly frustrates the agreed common 
purposes and disappoints the reasonable expectations of the other party thereby 
depriving that party of the benefits of the agreement. Just what conduct will meet 
these criteria must be determined on a case by case basis and will depend on 
the contractual purposes and reasonably justified expectations of the parties. 

 

(Careau & Co. v. Security Pacific Business Credit, Inc. (1990) 222 Cal.App.3d 1371, 1395.)    

 Here, other than acts constituting the breach of the contract, Plaintiff has not alleged 

deliberative acts by Defendants intending to frustrate Plaintiff’s benefit of the agreement. 

 As to Defendant’s argument the Fourth (actually Third) cause of action should be 

sustained because Plaintiff failed to allege sufficient facts to support a punitive damages claim, 

the demurrer is not well-taken. A deficient punitive damages claim is more appropriately decided 

on a motion to strike rather than demurrer. (See Grieves v. Superior Court (1984) 157 

Cal.App.3d 159, 166, fn. 9.) 
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Fifth Cause of Action (Breach of Fiduciary Duty and Duty of Loyalty Re Partners) 

 Defendants’ demurrer to the Fifth Cause of Action for Breach of Fiduciary Duty and Duty 

of Loyalty is overruled. 

 Plaintiff alleges that as a result of the relationship between Plaintiff and Defendants as 

partners, Defendants owed fiduciary duties and a duty of loyalty to Plaintiff.  Plaintiff alleges 

Defendants breached the duties in the manner alleged in the complaint.  Plaintiff admits that 

other wrong acts/omissions are unknown at this time.  (FAC, ¶53.)   

 “‘The elements of a cause of action for breach of fiduciary duty are the existence of a 

fiduciary relationship, its breach, and damage proximately caused by that breach. [Citation.]’ 

[Citation]” (Knox v. Dean (2012) 205 Cal.App.4th 417, 432.)     

 Defendants demurred to the Fifth Cause of Action on the ground the allegations do not 

support the prayer for punitive damages.  Defendants admit the allegations may allow Plaintiff to 

proceed to discovery. Plaintiff opposes the motion on the ground an improper remedy is not a 

ground for demurrer to an otherwise valid cause of action.   

 The Court agrees: a general demurrer tests the sufficiency of the complaint. The 

adequacy of punitive damage allegations may not properly be tested by demurrer. (Grieves v. 

Superior Court (1984) 157 Cal.App.3d 159, 166, fn. 9.)  Therefore, the demurrer is overruled. 

 

Sixth Cause of Action (Fraud—Intentional Misrepresentation)  

7th Cause of Action (Negligent Misrepresentation)   

 Defendants’ demurrer to the Sixth and Seventh Causes of Action is sustained with leave 

to amend.  Plaintiffs failed to allege facts sufficient to state a cause of action. 

 Plaintiff alleges in the Sixth Cause of Action that Defendants represented to Plaintiff that 

they were willing and intended to enter into a written partnership agreement consistent with their 

representations to Plaintiff that Defendants would develop the Property and that Plaintiff would 

be bought out.  The representations were false, which Defendants knew were false and made 

with the intent to induce Plaintiff’s reliance.  Plaintiff relied on the representations and suffered 

damages as result of its reliance.   

 In the Seventh Cause of Action, Plaintiff alleges Defendants made the above 

representations with no reasonable ground for believing the representations to be true with the 

intention to induce Plaintiff to act.   

 “‘The elements of fraud, which give rise to the tort action for deceit, are (a) 

misrepresentation (false representation, concealment, or nondisclosure); (b) knowledge of falsity 
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(or 'scienter'); (c) intent to defraud, i.e., to induce reliance; (d) justifiable reliance; and (e) 

resulting damage. [Citation.]’” (Lazar v. Superior Court (1996) 12 Cal.4th 631, 638.)   

 Defendants demur to these causes of action on the ground Plaintiff has not pled these 

fraud causes of action with the required particularity. The FAC does not allege representations 

made by these defendants. The FAC merely references representations and actions made by 

others. Defendants argue they gave information about the investment opportunity to Plaintiff and 

introduced Plaintiff to Triumph Capital Partners.  After that, Triumph and its affiliates took over 

from there.  Also, Plaintiff failed to allege facts to support a claim for punitive damages. 

 Plaintiff argues that less is required when it appears that a defendant has superior 

knowledge of the facts, so long as the pleadings give notice of the issues sufficient to enable 

preparation of the defense.  (Pointe San Diego Residential Community, L.P. v. Procopio, Cory, 

Hargreaves & Savitch, LLP (2011) 195 Cal.App.4th 265, 278.)  Plaintiff contends Defendants, as 

perpetrators of the fraud, logically had superior knowledge to Plaintiff.  Plaintiff believes it has 

provided enough information for Defendants to respond.  (Murphy v. BDO Seidman LLP (2003) 

113 Cal.App.4th 687, 693.) 

 The “particularity requirement necessitates pleading facts which 'show how, when, 

where, to whom, and by what means the representations were tendered.’ [Citation.]” A plaintiff's 

burden in asserting a fraud claim against a corporate employer is even greater. In such a case, 

the plaintiff must ‘allege the names of the persons who made the allegedly fraudulent 

representations, their authority to speak, to whom they spoke, what they said or wrote, and 

when it was said or written.’ [Citation.]”  (Lazar v. Superior Court (1996) 12 Cal.4th 631, 645.)  

 Here, Plaintiff has not alleged these causes of action with the required particularity. The 

misrepresentations alleged are essentially the promises the Defendants agreed to perform 

under the agreements. Plaintiff basically alleges Defendants failed to perform the promises in 

the agreements.  Plaintiff alleges no other misrepresentations.  Plaintiff failed to allege facts 

sufficient to constitute a cause of action.  

  For further discussion, see line 12. 

 

  

 9.  TIME:  9:00   CASE#: MSC19-00030 
CASE NAME: O'CONNELL  VS.  CCCRMC 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Vacated. 
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10.  TIME:  9:00   CASE#: MSC19-00030 
CASE NAME: O'CONNELL  VS.  CCCRMC 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY CONTRA COSTA COUNTY, ADAM BUCK M.D. 
* TENTATIVE RULING: * 
 

 Defendants’ demurrer to the First Amended Complaint (“FAC”) is sustained.  

(CCP § 430.10 (e).)  The FAC fails to sufficiently allege that the cause of action did not accrue 

until August 27, 2018.  (See Fox v. Ethicon Endo-Surgery, Inc. (2005) 35 Cal.4th 797, 808.)  

More critically, the original complaint was filed before any government claim was presented and 

plaintiff has cited no authority permitting that defect to be cured by subsequent amendment in 

the same action.  (See Le Mere v. Los Angeles Unified School Dist. (April 30, 2019) 35 

Cal.App.5th 237, 246-247.)   Therefore, leave to amend is denied and this case is dismissed. 

 
The dismissal is without prejudice because it is not on the merits.  The court has made 

no factual findings in this case about when the cause of action accrued and, therefore, whether 
the government claim presented February 26, 2019 was timely. 

 
Discussion 

 
This is a medical malpractice wrongful death case.  Plaintiffs are the husband and 

minor child of decedent Sarah Dell O'Connell.  Sarah, who was then 34 years of age, died 
February 15, 2018 from a heart attack that she suffered on February 9, 2018, two days after 
being evaluated by Dr. Buck, a doctor working at the Contra Costa County Regional Medical 
Center.  Plaintiffs’ allegation now is that Dr. Buck should have done more for Sarah when he 
saw her on February 7, 2018, admitting her to the hospital, rather than discharging her. Plaintiffs 
claim they were not aware of sufficient facts immediately upon Sarah’s death to trigger accrual 
of their cause of action and their duty to present a government claim, not gaining sufficient 
awareness until August 27, 2018.  Plaintiffs presented a government claim six months later, 
on February 26, 2019. 
 

The first issue is whether plaintiffs presented their government claim on time.  A plaintiff 
may not sue a public entity without first presenting a timely government claim. (Gov’t C. § 
945.4.)  A government claim is timely if it is presented within six months of accrual of the cause 
of action.  (Gov’t C. § 911.2 (a).)  A cause of action accrues for claim presentation purposes 
when it accrues for statute of limitations purposes.  (Gov’t C. § 901.)  A cause of action for 
medical malpractice accrues when the plaintiff knows of the injury, that is the death, and of 
sufficient facts to suspect that someone has done something wrong to the decedent to cause it.  
(See Larcher v. Wanless (1976) 18 Cal.3d 646, 654-655; Fox v. Ethicon Endo-Surgery, Inc., 
supra, 35 Cal.4th 797, 806-807.)  The plaintiff then must go find the facts. He cannot wait for the 
facts to find him.  (Jolly v. Eli Lilly & Co. (1988) 44 Cal.3d 1103, 1111.)   
 

A complaint that sufficiently alleges delayed discovery is adequate to withstand a 
demurrer.  When the cause of action actually accrued must then be determined at summary 
judgment or trial.  (See Fox, supra, 35 Cal.4th at 810.)   However, to be sufficient, a complaint 
that relies on delayed discovery “must specifically plead facts to show (1) the time and manner 
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of discovery and (2) the inability to have made earlier discovery despite reasonable diligence.”  
(Id. at 808.)   
 
 Here the FAC alleges that plaintiffs’ claim was timely because, while Sarah died on 
February 15, 2018, “Plaintiffs did not learn of Defendants’ negligence until August 27, 2019.”  
(FAC, ¶ 22.)  The FAC also attaches the government claim.  The government claim states that 
plaintiffs’ claim did not accrue until August 27, 2018, “prior to which time [plaintiffs] did not know 
which medical institutions and/or physicians and/or nurses were responsible for the medical 
negligence or the nature of that negligence . . .”  It further states, “The complete medical records 
were not available until early August 2018” and plaintiffs did not retain counsel until September 
12-13, 2018. 
 
 These statements in the FAC and the government claim are insufficient for several 
reasons.  First, they focus on the wrong things, denying knowledge of the negligence rather than 
suspicion of it.  Actual knowledge that the death was caused by negligence is not required for 
the cause of action to accrue.  Second, they do not provide the details required by Fox.  They 
explain the time but not the manner of discovery.  Therefore, even if the court could permit this 
action to continue, it would have to sustain the demurrer, with leave to amend. 
 
 However, the court cannot permit the action to continue because it is clear here that 
plaintiffs did not present any government claim whatsoever until after they filed their original 
complaint, whereas Government Code section 945.4 requires that the claim be presented 
before the lawsuit is filed.  The purposes behind the claims presentation requirement include 
permitting the public entity to investigate and, if appropriate, settle a claim without the expense 
of litigation.  (Le Mere v. Los Angeles Unified School Dist., supra, 35 Cal.App.5th 237, 246-247.)  
Those purposes are not met where the plaintiff files the complaint before he presents the 
government claim. (Ibid.)  Plaintiffs have not cited any authority permitting them to cure their 
failure to present a government claim before filing their lawsuit by presenting it during the lawsuit 
and then amending their complaint to allege compliance. 

 

  

11.  TIME:  9:00   CASE#: MSC19-00171 
CASE NAME: JKL CONSTRUCTION VS. GIANNI 
HEARING ON APPLICATION FOR RIGHT TO ATTACH  ( RE DEFENDANT GIANNI ) 
FILED 04-10-19 BY PLAINTIFF 
* TENTATIVE RULING: * 
 
             Plaintiff JKL Construction Services, Inc.’s applications for Right to Attach Order against 
Defendants Michael Gianni and Touch Plate Properties, LLC are denied without prejudice. 
 
 CCP § 413.010 provides:  

(a) Except as otherwise provided by statute, an attachment may be issued only in 
an action on a claim or claims for money, each of which is based upon a contract, 
express or implied, where the total amount of the claim or claims is a fixed or 
readily ascertainable amount not less than five hundred dollars ($500) exclusive 
of costs, interest, and attorney’s fees. 
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 Plaintiff has provided evidence that the claim is based upon express or implied 
agreements arising from JKL’s investment in four properties.  (Complaint, ¶¶ 16-35; Bjorkman 
Decl., ¶¶ 2-9.)  The total amount of the claim is fixed or readily ascertainable and exceeds $500.  
Craig Bjorkman, principal of JKL, declared that $600,651 was due and owing when the 
complaint was filed.  (Bjorkman, Decl. ¶8.) Moreover, the claim is commercial in nature arising 
from an investment to procure, develop and sell real estate. 
 
 However, CCP § 413.010 also provides pertinent part: 
  

(b) An attachment may not be issued on a claim which is secured by any interest in 
real property arising from agreement, statute, or other rule of law (including any 
mortgage or deed of trust of realty and any statutory, common law, or equitable 
lien on real property… 

 
  It appears the debts are secured by a deed of trust in real properties.  Plaintiff attached 
to the Complaint, an unsigned copy of the Note Secured by Deed of Trust in favor of Plaintiff in 
the amount $350,000 for the purchase of 624 Montecito in Napa.  (Complaint, ¶ 17, Exh.2 to 
Complaint.) Plaintiff attached the unsigned Note Secured by Deed of Trust for 570 Tyner, Incline 
Village, Nevada in the amount of $182,850. (Complaint, ¶18, Exh. 3 to Complaint.)  Finally, 
Plaintiff attached the unsigned Note Secured by Deed of Trust to the Complaint for the loan of 
$40,000 to Defendant. (Complaint, ¶ 19, Exh. 5 to Complaint.)   
 
 The Court is unclear whether Plaintiff is alleging the Notes are valid or not.  Plaintiff 
mentioned the copies attached to the Complaint are unsigned but nevertheless they are 
attached for some reason.  Plaintiff seeks to recover attorney’s fees in an estimated amount of 
$50,000.  However, from the review of the Exhibits, the only provision for recovery of attorney 
fees appear in the Notes. If the Notes are valid, the debt is secured by a Deed of Trust and 
attachment is unavailable.  
 
 Plaintiffs only remark as to whether the debt is secured by real property is, “Here, even 
though the draft notes state that they would be secured by a deed of trust, in reality none of the 
amounts invested by Plaintiff were secured by real property.”  (Memo. ISO Application for 
Attachment, 3:20-21.)  Mr. Bjorkman stated in his declaration in support of the Application for 
Right to Attach Order that “we eventually agreed on the terms set forth in the (unsigned) Note.”  
(Bjorkman Decl., 2:3-5.) Mr. Bjorkman is referring to Note securing the loan of $350,000 
attached as Exh. 3 to his declaration.   
 
 Plaintiff has the burden of establishing the statutory requirements of Civil Code 
§ 483.010 are met.  Plaintiff has not met is burden of demonstrating the debt is unsecured by 
real property. 
 
Defendants’ Request for Judicial Notice 
 
 Defendants request the Court to take judicial notice of the following: 
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  Exhibit A—The Polgar Group, Inc.’s First Amended Complaint filed in related  
  case number MSC 
 
The Court takes judicial notice of the existence of this document. 

 

  

12.  TIME:  9:00   CASE#: MSC19-00171 
CASE NAME: JKL CONSTRUCTION VS. GIANNI 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY MICHAEL GIANNI, TOUCH PLATE PROPERTIES, LLC 
* TENTATIVE RULING: * 
 
             Defendants Michael Gianni and Touch Plate Properties, LLC’s demurrer to the 
complaint is sustained in part and overruled in part. 
 
 Any amendments shall be filed and served on or before July 3, 2019. 
 
Background 
 
 Plaintiff JKL Construction Services, Inc. (“JKL”) provides construction consulting 
services.  The principal of JKL is Craig Bjorkman.  Beginning around July 2017, Defendant 
Michael Gianni of Touch Plate Properties approached Bjorkman to invest as a joint venturer in 
the acquisition, construction and sale of a number of properties. Plaintiff provided either gap 
funding or earnest money deposits for the properties.  In return, Plaintiff should have received 
the greater of: (1) the principal and accrued interest at the time of sale; or (2) a % of the net 
proceeds of sale after expenses and commissions.   
 
 Plaintiff later learned that contrary to Gianni’s representations and promises, 
construction was never started and/or completed on any of the projects.  Plaintiff made written 
demands for repayment for its investment but received no response.  Plaintiff alleges on 
information and belief that Defendant has defaulted on loans on all of the properties at issue.   
 
 Plaintiff filed this action breach of contract, breach of covenant of good faith and fair 
dealing, breach of fiduciary duty and duty of loyalty; intentional and negligent misrepresentation; 
and violation Bus. & Prof. Code § 17200. 
   
Demurrer 
 
 Defendants’ demurrer to the Second, Third, Fourth, and Fifth Causes of Action on the 
ground these causes of action fail to sufficiently state causes of action against responding 
defendants and are uncertain.  (Code of Civ. Pro. § 430.10 (e) and (f).) 
 
Analysis 
 
 The role of demurrer is to test the legal sufficiency of the allegations in the complaint.  
It raises issues of law, not fact. (Lewis v. Safeway, Inc. (2015) 235 CA4th 385, 388.) “In passing 
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upon the sufficiency of a pleading, its allegations must be liberally construed with a view to 
substantial justice between the parties.”  (Gressley v. Williams (1961) 193 Cal.App.2d 636, 639.)  
 
 At the outset, Defendants’ demurrer on the ground the complaint is uncertain as to the 
Second, Third, Fourth, and Fifth Causes of Action is not well-taken.  “A demurrer for uncertainty 
is strictly construed, even where a complaint is in some respects uncertain, because ambiguities 
can be clarified under modern discovery procedures.”  (Khoury v. Maly's of California, Inc. 
(1993) 14 Cal.App.4th 612, 616.)  A demurrer for uncertainty will be sustained on where the 
complaint is so bad that a defendant cannot reasonably respond. (Ibid.)  This is not the case 
with the complaint at bar. 
 
Second Cause of Action (Breach of Covenant of Good Faith and Fair Dealing) 
 
 Defendants’ demurrer to the Second Cause of Action is overruled.  Plaintiff has alleged 
sufficient facts supporting the elements of the cause of action. 
 
 Plaintiff alleges that JKL and Defendants entered into various agreements between July 
and December 2017, forming a partnership for the purpose of acquiring, developing and selling 
real estate for profit. Defendants breached the implied covenant of good faith and fair dealing by 
failing to make payments on the senior loans encumbering these properties, thereby causing the 
loans to go into default, which placed Plaintiff’s investments at risk.  (Complaint, ¶33.)   
 
 Defendants demur to the Second Cause of Action on the ground the breach of covenant 
claim is a mere restatement of the breach of contract claim stated in the First Cause of Action.  
Defendants contend the Second Cause of Action is based on the claim that Defendants 
breached the written agreements between Plaintiff and Defendants. Thus, the Second Cause 
of Action is superfluous. Moreover, there are insufficient facts to support a claim that 
Defendants acted intentionally, maliciously, fraudulently, or with oppression to support a prayer 
for punitive damages.   
  
 “The implied covenant of good faith and fair dealing rests upon the existence of some 
specific contractual obligation. [Citation.]  ‘The covenant of good faith is read into contracts in 
order to protect the express covenants or promises of the contract, not to protect some general 
public policy interest not directly tied to the contract's purpose.’[Citation.]”  (Racine & Laramie, 
Ltd. v. Department of Parks & Recreation (1992) 11 Cal.App.4th 1026, 1031-1032.)  “‘This 
covenant [of good faith and fair dealing] not only imposes upon each contracting party the duty 
to refrain from doing anything which would render performance of the contract impossible by 
any act of his own, but also the duty to do everything that the contract presupposes that he will 
do to accomplish its purpose.’ [Citation.]” (Pasadena Live v. City of Pasadena (2004) 114 
Cal.App.4th 1089, 1093.)   
  
 “A ‘breach of the implied covenant of good faith and fair dealing involves something 
beyond breach of the contractual duty itself…’ [Citation.]” (Careau & Co. v. Security Pacific 
Business Credit, Inc. (1990) 222 Cal.App.3d 1371, 1394.) “If the allegations do not go beyond 
the statement of a mere contract breach and, relying on the same alleged acts, simply seek the 
same damages or other relief already claimed in a companion contract cause of action, they 
may be disregarded as superfluous as no additional claim is actually stated.”  (Ibid at p. 1395.) 
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 Here, Plaintiff alleges Defendants failed to make payments on the senior loans 
encumbering the property, which frustrated Plaintiff’s contractual expectation of being repaid its 
investment.  (Complaint, ¶ 33.) This allegation states conduct by Defendants that goes beyond 
the acts that allegedly breached the terms of the agreements.  A default on the senior loans on 
the properties which Plaintiff made an investment, would frustrate Plaintiff’s expectation of the 
benefits of the contract.  Thus, Plaintiff has alleged sufficient facts. 
 
Third Cause of Action (Breach of Fiduciary Duty and Duty of Loyalty Re Partners) 
 
 Defendants’ demurrer to the Third Cause of Action is overruled for the reason 
discussed below. 
 
 Plaintiff alleges that as a result of the partnership relationship between Plaintiff and 
Defendants, Defendants owed a fiduciary duty and duty of loyalty to Plaintiff.  Defendants 
breached the duties in the manner alleged in the complaint.   
 
 “‘The elements of a cause of action for breach of fiduciary duty are the existence of a 
fiduciary relationship, its breach, and damage proximately caused by that breach. [Citation.]’ 
[Citation]” (Knox v. Dean (2012) 205 Cal.App.4th 417, 432.)    
  
 Defendants demur to the Fifth Cause of Action on the ground the allegations do not 
support the prayer for punitive damages.  Defendants argue that while the intentional breach of 
the duty of loyalty can give rise to a claim for recovery of money damages greater than that 
which could be recovered for a simple breach of contract claim, the pleadings here do not 
comply with the requirements of Civil Code § 3294 for the recovery of punitive damages.  
Defendant argues the complaint failed to specifically plead facts to support a claim of 
oppression, fraud, or malice.   
 
 Plaintiff opposes the demurrer, arguing that an improper remedy is not a ground for 
demurrer.  A general demurrer challenges only the sufficiency of the cause of action.  The Court 
agrees, a general demurrer tests the sufficiency of the complaint. The adequacy of punitive 
damage allegations may not properly be tested by demurrer. (Grieves v. Superior Court (1984) 
157 Cal.App.3d 159, 166, fn. 9.)  Therefore, the demurrer is overruled. 
 
4th Cause of Action (Fraud—Intentional Misrepresentation) 
5th Cause of Action (Negligent Misrepresentation) 
  
 Defendants’ demurrer to the Fourth and Fifth Causes of Action is sustained with leave to 
amend. 
 
 In the Fourth Cause of Action for Intentional Misrepresentation, Plaintiff alleges that 
between July 2017 and December 2017, Defendants represented to Plaintiff that they were 
willing and intended to enter into a partnership with Plaintiff consistent with their representations 
to Plaintiff that Defendants would construct and develop certain properties.  Defendants’ 
representations were false and Defendants knew they were false.  The promises were made to 
induce Plaintiff’s reliance.  Plaintiff relied and suffered damages as a result of its reliance.  
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 In the Fifth Cause of Action, Plaintiff alleges the same representations as alleged in the 
Fourth Cause action, except Plaintiff alleges that when Defendants made the representations, 
they had no reasonable ground for believing them to be true.   
 
 Defendants demur to the Fourth and Fifth Causes of Action on the ground they are not 
pled with the requisite specificity.  Defendants argue that general and conclusory allegation are 
not sufficient.  (Stansfield v. Starkey (1990) 220 Cal.App.3d 59, 74.)  Defendants further argue 
the complaint references no representations by Defendants other than those contained in the 
integrated agreements attached.  The complaint does not allege that Gianni failed to do 
anything he promised except what was required under the contract.  The allegations at most 
amount to breach of a contract.  Furthermore, the causes of action do not support a claim for 
punitive damages. 
 
 Plaintiff opposes the demurrer to the Fourth and Fifth Causes of Action on the ground 
less particularity is required when it appears that the defendant has superior knowledge of the 
facts, so long as the pleading gives notice of the issues sufficient to enable preparation of a 
defense.  (Pointe San Diego Residential Community, L.P. v. Procopio, Cory, Hargreaves & 
Savitch, LLP (2011) 195 Cal.App.4th 265, 278.)  Plaintiff argues that since Defendants allegedly 
perpetuated the fraud, logically they will have superior knowledge of the facts.  Plaintiff believes 
it has alleged enough information for Defendants to know what purported falsehoods they must 
defend against.  (Murphy v. BDO Seidman LLP (2003) 113 Cal.App.4th 687, 693.) 
 
 “‘The elements of fraud, which give rise to the tort action for deceit, are (a) 
misrepresentation (false representation, concealment, or nondisclosure); (b) knowledge of falsity 
(or 'scienter'); (c) intent to defraud, i.e., to induce reliance; (d) justifiable reliance; and (e) 
resulting damage. [Citation.]’” (Lazar v. Superior Court (1996) 12 Cal.4th 631, 638.)   
 
  The elements of a cause of action for negligent misrepresentation are: (1) Defendant   
made a representation as to a past or existing material fact. (2) The representation must have 
been untrue; (3) Defendant made the representation without any reasonable ground for 
believing it to be true; (4) The representation was made with the intent to induce plaintiff to rely 
upon it; (5) Plaintiff acted in reliance upon the truth of the representation; (6) Plaintiff sustained 
damages as result of his justifiable reliance. (Continental Airlines, Inc. v. McDonnell Douglas 
Corp. (1989) 216 Cal.App.3d 388, 402.)    
  
 Here, Plaintiff has not plead these causes of action with the requisite specificity. 
“[T]he policy of liberal construction of the pleadings does not apply to fraud causes of action. 
‘In California, fraud must be pled specifically; general and conclusory allegations do not 
suffice.’[Citation.]” This requirement serves two purposes. First, it gives the defendant notice of 
the definite charges to be met. Second, the allegations “should be sufficiently specific that the 
court can weed out nonmeritorious actions on the basis of the pleadings. Thus the pleading 
should be sufficient ‘o enable the court to determine whether, on the facts pleaded, there is any 
foundation, prima facie at least, for the charge of fraud.’ [Citations.]” (Heritage Pacific Financial, 
LLC v. Monroy (2013) 215 Cal.App.4th 972, 989, internal quotation marks omitted.)  
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 Plaintiff basically alleges the misrepresentations consisted of the promises made by 
Defendants in the various agreements.  Plaintiff has alleged no other misrepresentations. 
Plaintiff’s allegation amounts to a failure to perform promises under the agreements. “The mere 
failure to perform a promise made in good faith does not constitute fraud.” (Building Permit 
Consultants, Inc. v. Mazur (2004) 122 Cal.App.4th 1400, 1414.)   
 
  Courts are not “limited to plaintiffs' theory of recovery in testing the sufficiency of their 
complaint against a demurrer, but instead must determine if the factual allegations of the 
complaint are adequate to state a cause of action under any legal theory.” (Quelimane Co. v. 
Stewart Title Guaranty Co. (1998) 19 Cal.4th 26, 38.)   The test on general demurrer is whether 
the complaint states any valid cause of action under any theory, even if not the one intended 
by Plaintiff.   
 
 Here, even if the Court were to construe these causes of action as one for promissory 
fraud, the allegations still fall short. “‘To maintain an action for deceit based on a false promise, 
one must specifically allege and prove, among other things, that the promisor did not intend to 
perform at the time he or she made the promise and that it was intended to deceive or induce 
the promisee to do or not do a particular thing.’ [Citation.]”  (Building Permit Consultants, Inc. 
v. Mazur (2004) 122 Cal.App.4th 1400, 1414.) There are no allegations that at the time 
Defendants induced Plaintiff entered into the agreements, Defendants had no intention 
of performing.  
 
  As to Plaintiff’s argument that less specificity is required where it may be assumed that 
the defendant has knowledge of the facts equal to that of the plaintiff, the cases cited by Plaintiff 
were not fraud causes. In fraud cases, “Less specificity is required when ‘it appears from the 
nature of the allegations that the defendant must necessarily possess full information 
concerning the facts of the controversy,’ [citation]; ‘[e]ven under the strict rules of common law 
pleading, one of the canons was that less particularity is required when the facts lie more in the 
knowledge of the opposite party ….’ [Citation.]”  (Miles v. Deutsche Bank National Trust Co. 
(2015) 236 Cal.App.4th 394, 403.)  Plaintiff simply argue that because Defendants were the 
perpetrators of the fraud they must necessarily know the facts.  If being the perpetrator of the 
fraud was all that is required, the exception would apply in every fraud case and become the 
rule.   Instead, Plaintiff must allege facts that show Defendants necessarily possess full 
information. Plaintiff has not alleged such facts.  Thus, the demurrer to the Fourth and Fifth 
Causes of Action is sustained. 

 

  

13.  TIME:  9:00   CASE#: MSC19-00171 
CASE NAME: JKL CONSTRUCTION VS. GIANNI 
HEARING ON APPLICATION FOR RIGHT TO ATTACH  ( RE DEFENDANT TOUCHPLATE ) 
FILED 04-10-19 BY PLAINTIFF 
* TENTATIVE RULING: * 
 
See Line 11 above. 
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14.  TIME:  9:00   CASE#: MSC19-00177 
CASE NAME: GREENE VS. FAY 
HEARING ON MOTION FOR PRELIMINARY INJUNCTION 
SET BY JOHN BATIESTE GREEN JR. 
* TENTATIVE RULING: * 
 
 The hearing on the Motion For Preliminary Injunction is continued to July 3, 2019, 
at 9:00 a.m., in Department 21.  The temporary restraining order issued on May 23 shall remain 
in effect through July 3. 
 
 The Case Management Conference is continued to August 26, 2019, at 8:30 a.m., 
in Department 21. 
 
 The exhibits to defendants’ opposition request for judicial notice and opposition 
declaration, filed on May 30, 2019, are not tabbed.  (See, Cal. Rules of Court, rule 3.1110, 
subd. (f).)  The Court will not ask its staff to perform this clerical task on defendants’ behalf.  
Defendants shall file an amended request and declaration, with properly tabbed exhibits, on or 
before June 19. 
 
 The Court further notes that the exhibits to the opening request for judicial notice in 
support of the pending demurrer, filed on May 29, 2019, also are not tabbed.  Defendants are 
directed to file an amended request on or before June 19. 
 
 Defendants’ counsel are admonished that future failures to tab exhibits may result in the 
imposition of monetary sanctions, the disregard of nonconforming papers, or both. 

 

  

15.  TIME:  9:00   CASE#: MSC19-00266 
CASE NAME: BEACON FUNDING VS. PORTER 
HEARING ON APPLICATION FOR WRIT OF POSSESSION 
( TO TOW WORKX AUTO, LLC ) 
* TENTATIVE RULING: * 
 
Plaintiff’s unopposed application for writ of possession of the three vehicles is issued.  Plaintiff 
has demonstrated the probable validity of its claim as well as establishing the other 
requirements for issuing the writ.  See CCP 512.010(b).  Plaintiff to prepare the order. 
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16.  TIME:  9:00   CASE#: MSC19-00266 
CASE NAME: BEACON FUNDING VS. PORTER 
HEARING ON APPLICATION FOR WRIT OF POSSESSION 
( TO ROBERT PORTER an individual dba Tow Workx ) 
* TENTATIVE RULING: * 
 
Plaintiff’s unopposed application for writ of possession of the three vehicles is issued.  Plaintiff 
has demonstrated the probable validity of its claim as well as establishing the other 
requirements for issuing the writ.  See CCP 512.010(b).  Plaintiff to prepare the order. 

 

  

17.  TIME:  9:00   CASE#: MSC19-00297 
CASE NAME: MARTIN VS. SAINI 
HEARING ON MOTION TO SET ASIDE ENTRY OF DEFAULT 
FILED BY RAJINDER KAUR SAINI 
 
Continued by Stipulation and Order to June 26, 2019 at 9:00 AM. 

 

  

18.  TIME:  9:00   CASE#: MSC19-00656 
CASE NAME: BHANDARI VS CONTRA COSTA REGIONAL 
HEARING ON MOTION FOR LEAVE TO FILE 2nd Amended COMPLAINT 
FILED BY SUSHMA BHANDARI 
* TENTATIVE RULING: * 
 
Off calendar. 

 

  

19.  TIME:  9:00   CASE#: MSC19-00695 
CASE NAME: ROBERT PERALTA. VS SHELLPOINT MORTGAGE 
HEARING ON OSC RE PRELIMINARY INJUNCTION 
FILED BY ROBERT PERALTA 
* TENTATIVE RULING: * 
 
Continued, not heard.  New date 07/31/19, Time 09:00, Department 21.  Per stipulation and 
order signed on 6/4/19. 
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20.  TIME:  9:00   CASE#: MSN18-2205 
CASE NAME: ESPINOZA VS. PONCE 
SPECIALLY SET HEARING ON: MOTION TO REQUIRE BOND (BY DEFENDANT PONCE) 
SET BY COURT 
* TENTATIVE RULING: * 
 
Plaintiff/Respondent Espinoza moves to require Defendant/Appellant Ponce to post a bond 

pursuant to Labor Code 98.2. The motion is granted. 

Background 

 Jose Espinoza filed a claim against Martin Ponce dba Martin’s Concrete Demolition for 

unpaid wages and other damages. After conducting a hearing, the Labor Commissioner issued 

an Order, Decision or Award (“ODA”) in favor of Espinoza and against Ponce in the amount of 

$190,458.40.  

 Ponce appealed the decision by initiating this action. He immediately moved for ex parte 

relief from the requirement in Labor Code 98.2 to post a bond in the amount of the ODA. The 

burden was on Ponce to demonstrate that he was both indigent and unable to obtain a bond. 

See CCP 995.240. The ex parte application was unopposed and, after Ponce supplied some 

additional information requested by the court, ultimately granted. 

 Espinoza moved to set aside the order granting relief from the bond requirement. On 

April 24, 2019, this court agreed to set aside the earlier order because Espinoza had not 

received notice of the two ex parte hearings. The court agreed to consider Ponce’s ex parte 

papers as the moving papers and Espinoza’s papers in support of the motion to set aside as the 

opposition. Ponce was “directed to file a reply brief no later than 5/20/19. The brief may be up to 

15 pages and include new evidence.” Ponce failed to file a reply brief.  

Analysis  

 An employer who appeals from an adverse labor decision must post a bond in the 

amount of the ODA. Labor Code 98.2. “The undertaking shall consist of an appeal bond issued 

by a licensed surety or a cash deposit with the court.” Id. The court may exercise its discretion to 

waive the bond if the employer is both indigent and unable to obtain a bond. CCP 995.240. In 

exercising its discretion, the court is directed to consider all factors it considers relevant 

including the character of the action, the nature of the beneficiary and the potential harm to 

beneficiary if the bond is waived. Id. With regard to wage claims, the court must consider the 

“overriding goal” of ensuring expeditious collection of wages which are due but unpaid (Pressler 

v. Donald L. Bren Co. (1982) 32 Cal.3d at 831, 837) and that the employee beneficiary could be 

severely harmed by delay in the payment of wages. Kerr's Catering Service v. Department of 

Industrial Relations (1962) 57 Cal.2d 319, 326.  

 Here, Ponce submitted a declaration averring that one bond company indicated it would 

be unable to issue him a bond in the full amount of the ODA. He also declared that he generally 

https://advance.lexis.com/document/midlinetitle/?pdmfid=1000516&crid=89034057-3de5-492e-8ca5-41d89653db91&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5T2X-YTR1-F04B-N04R-00000-00&pdcomponentid=4860&ecomp=2fxfk&earg=sr0&prid=21f5a017-4c42-4c3b-9841-01e5e42be435
https://advance.lexis.com/document/midlinetitle/?pdmfid=1000516&crid=89034057-3de5-492e-8ca5-41d89653db91&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5T2X-YTR1-F04B-N04R-00000-00&pdcomponentid=4860&ecomp=2fxfk&earg=sr0&prid=21f5a017-4c42-4c3b-9841-01e5e42be435
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earns $6,000/month from his business, incurs $5,235/month in expenses and is the sole support 

for his wife and children. 

 Espinoza argued that Ponce failed to meet his burden of proving indigency because he 

never advised the court of his assets. Espinoza noted that Ponce appears to have moving 

trucks that could be used as collateral and that he owns two homes in Contra Costa County. 

Without knowledge of how much money Ponce has in the bank and the full picture of his assets, 

the court has insufficient information to find him indigent. At the very least, Ponce might be able 

to secure a bond an amount lesser than the full ODA. 

 Despite being fully aware of the challenges to his evidence, Ponce failed to file a brief in 

reply. Considering Ponce’s slim submission of evidence, his refusal to provide information about 

his assets and the potential harm to Espinoza, the court finds that Ponce has failed to establish 

that he is indigent. Accordingly, Ponce is ordered to provide an undertaking in the full amount of 

the ODA within 10 days of this hearing. 

 

  

21.  TIME:  9:00   CASE#: MSN19-0197 
CASE NAME: RE: C. KIMBARK 
HEARING ON AMENDED PETITION FOR APPROVAL OF TRANSFER 
FILED BY CBC SETTLEMENT FUNDING, LLC 
 
Off calendar.  Dismissal filed. 

 

 

22.  TIME:  9:00   CASE#: MSC19-00177 
CASE NAME: GREENE VS. FAY 
FURTHER CASE MANAGEMENT CONFERENCE 
SET BY JOHN BATIESTE GREEN JR. 
* TENTATIVE RULING: * 
 
The Case Management Conference is continued to August 26, 2019, at 8:30 a.m., 
in Department 21. 

 

 

 


